inside mines prior to 1970 before going to work for the respon-
dent, and may have contracted black lung then (Tr. 39).

Mr. Hatter's counsel submitted that on January 29, 1985,
the day before he was laid off, Mr. Hatter received notice
from the U.S. Department of Labor that his black lung claim
had been filed, and that the respondent also received a copy
of that notice, (exhibit C-l, Tr. 14).  Counsel asserted that
this was the first notice that the respondent would have
received of the filing of Mr. Hatter's claim, and that it was
probably received by January 29-30, 1985, the date on which
he was dismissed (Tr. 15).

Respondent's Testimony and Evidence

Franklin I. Miller, confirmed that he is the owner and
operator of the Franklin Coal Company.  He described his oper-
ation as a coal preparation plant, and he stated that he pur-
chases coal from different suppliers and sells it to brokers
or other domestic users.  The average number of employees is
four to five, and the number of days the plant is in opera-
tion varies. At the present time, the plant operates less
than 5 days a week, and on some weeks it only operates for
2 days depending on the amount of coal processed.  For the
year 1985, the plant processed 10,884 tons of coal, and
handled an additional 40 percent which is simply bought and
resold without processing (Tr. 50-53).

Mr. Miller stated that his coal tonnages and sales for
the past 10 years have diminished roughly 20 percent a year,
and that at the time he laid off Mr, Hatter he had to employ
less people because his sales did not warrant the number of
people he employed.  The December 1984 audit from his accoun-
tant reflected a loss of $31,419.39 for that month (Exhibit
R-2, Tr. 54).  A statement of profit and losses for the
entire year of 1984 reflect a net loss of $70,563.88 (exhibit
R-l, Tr. 54).

Mr. Miller stated that at the time he terminated
Mr. Hatter he was still waiting for his final 1984 yearly
audit of his financial position as reflected in exhibit R-l,
but he knew that his financial position was such^as to
require some changes in his structure and operation.  In any
decision to lay off employees, he considers which employees
are more important to his operation.  In this case, Robert
Hoffman was a welder and a supervisory foreman, and everyone
else except Mr. Hatter were welders.  Mr. Miller stated that
he explained to Mr. Hatter that it was important for him to
retain welders because he was rebuilding his steel coal
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